
STATE OF NE}I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Everett  J.  Marshal l  I I

for Redetermlnation of a Deficiency or a RevLsion
of a Determination or a Refund of Highway Use &
Motor Fuel Tax under Art icLe 2L of the Tax Law for
r h e  P e r i o d  7 / I / 7 4  -  6 / 3 0 / 7 7 .

AFFIDAVIT OF I,IAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the ht i thin not ice of Decislon by
cert i f ied mai l  upon Everett  J.  Marshal l  I I ,  the pet i t ioner in the within
proceedinB, bI enclosing a true copy thereof ln a securely sealed postpald
rdrapper addressed as fol lows:

Everett  J.  Marshal l  I I
104 Armitege Drive
N.  Syracuse,  NY I32 I2

and by depositing same enclosed in a postpaid propetly ad,dressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States ?ostal  Servlce within the State of New York.

That deponent further says that the said addressee is the pet l t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
29th d,ay of June, 1983.

AUTHORIZED TO ADTINISTER
OATHS PI-IRSUAIIT TO r.dx I.IAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29 ,  1983

Evere t t  J .  Marsha l l  I I
104 Armitege Drive
N. Syracuse, NY L3272

Dear  Mr .  Marsha l l :

P lease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nor+ exhausted your right. of review at the administrative level.
Pursuant  to sect ion(s)  S10 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, wiLhin 30 days from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone / /  (518)  457-2o7o

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve

Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EIERETT J. MARSHATI II

for Revision of a Determinat ion or for Refund
of Highway Use Tax under Article 2l of the Tax
Law for the period July 1, 1974 through June 30,
L977 .

DECISION

Peti t ioner,  Everett  J.  Marshal l  I I ,  104 Armitage Drive, North Syracuse,

New York 13272, filed a petition for revision of a determination or for refund

of highway use under Art ic le 2l  of  the Tax law for the period July 1, 1974

through June 30, 1977 (Fi le No. 26279).

A formal hearing was held before Arthur Bray, I {ear ing 0ff icer,  at  the

off ices of the State Tax Commission, 333 East t{ashington Street,  Syracuse, New

York on June 15, '1,982 at 1:15 P.M,, with al l  br iefs to be submitted by Septenber 30,

1982. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by Paul B.

Coburn, Esq. (Anne W. Murphy, Esq. ,  of  counsel) .

ISSTIE

l'Jhether the highway use tax audits provided a proper basis for the Assess-

ment of Unpaid Truck Mi leage Tax and the Assessment of Unpaid Fuel Use Tax.

FINDINGS OF FACT

1. 0n September 13, 1978 the Audit Division issued to petit ioner, Everett J.

Marshall  I f ,  an Assessment of Unpaid Truck Mileage Tax for tbe period JuIy,

1974 to June, 1977, based upon a f ield audit which disclosed an understatement

of mileage and vehicle weights. The assessment asserted a tax due of $31479.67

plus penal ty  and in terest  o f  $1,304.88 for  a  to ta l  amount  due of  $4,784.55.
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2. On September 13, 1978 the Audit  Divis ion issued an Assessment of

Unpaid Fuel Use Tax for the period July,  1974 through June, 1977 based upon an

audit  which disclosed addit ional tax l iabi l i ty due to an understat ing of diesel

fue l  purchases .  The assessment  asser ted  a  tax  due o f  $3 ,940.40  p lus  pena l ty

and in te res t  o f  $1 ,486.65  fo r  a  to ta l  amounr  due o f  $5 ,427.05 .

3. During the audit  per iod pet. i t . ioner operated a diesel t ractor and a

dump truck.

4. In order to determine whether addit ional t ruck mi leage tax was due,

the auditor proceeded on the theory that the diesel t ractor was used f ive days

a week for eight hours a day. The auditor also ut i l ized a standard fhat the

vehicle traveled an average of forty mi les an hour.  Based upon the foregoing

premise, the auditor determined that dur ing the audit  per iod pet i t ioner 's

vehicle would have traveled 95,360 miles. The addit ional t ruck mi leage tax was

computed on the basis that the truck was laden ninety percent of the time.

Thereafter,  the auditor mult ip l ied the laden truck mi leage tax rate, which was

determined on the basis of the maximum gross weight that the truck could carry

on the highway, by the number of laden miles. This resulted in addit ional

t r u c k  m i l e a g e  t a x  o f  9 2 , 8 5 5 . 5 7 .

5. fn order to determine whether truck mi leage tax was due from

peti t ioner ar is ing from the operat ion of the dump truck, the auditor ut i l ized a

repair  bi l l  dated June 30, 1977 which showed that the vehicle had traveled

991256 miles as of the date of the bi l I .  An adjustment of 3,500 miles was then

made to the mi leage to take into account a tr ip to Texas. This resulLed in New

York State mi leage of 95,756. The audit  proceeded on the premise thaL the dump

truck was laden f i f ty percent of the t ime. The laden raLe, which was determined

on the basis of avai lable necords, was mult ipl ied by the number of laden miles.
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Th is  resu l ted  in  a  tax  due o f  $1 ,220.89 .  S imi la r ly ,  the  un laden ra t io  was

mult ipl ied by the unladen miles result ing in a tax due based upon unladen rni les

of $335.15. The foregoing computat ions were then adjusted because the f i rst

month of the audit period was beyond the statute of limitations and to take

into account the truck mi leage tax already paid. The foregoing computat ions

resulted in addit ional t ruck mi leage tax due on the dump truck of $614.10 plus

penalty and interest.

6.  The addit ional New York Stat.e mi les deLermined in the truck mi leage

tax audit were then used to determine the amount of fuel used in the State. The

required usage of diesel fuel was computed by dividing the number of miles

traveled on New York State highways determined in the New York State fuel use

tax audit ,  by a rate of four and one-half  mi les a gal lon for pet i t ioner 's

tractor and four mi les per gal lon for pet, i t ioner 's truck. These computat ions

revealed that pet i t ioner would have been required to ut i l ize 461005 gal lons of

diesel fuel .  Since pet i t ioner could produce receipt,s showing that he had paid

tax on the purchase of 51690 gal lons, pet i t ioner 's def ic iency l ras premised on

the remaining gal lons at a rate of ten cents per gal lon. fnasmuch as one month

of the audit  per iod was beyond the statue of l imitat ions, the computed diesel

fuel  use tax due was reduced accordingly.  Consequent ly,  the fuel  use tax due

was determined to be $3r964.40 plus penalty and interest.

7.  The tract.or that was included in pet i t ionerrs audit  was owned by

pet i t ionerrs father but.  operat,ed by and permit ted to pet i t ioner.

8. Pet i t ioner 's records for the period of.  7974 through February, 1976

were lost in a theft .  The balance of pet i t ioner 's records were inadequate to

determine the truck mi leage or fuel  use tax due. At the t ime of the audit ,  the

auditor had: six pages of mi leage records for the month of September, L974
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showing the t icket numbers, dates, dest inat ion, beginning and ending odometer

readings, and laden and unladen miles; two pages of mi leage records for the

month of October,  1976 with the same information; sett lement sheets from a

company he did business with for November, L9741 fnterstate Commerce Commission

logs for January and February, 1977; fuel  receipts which peLit ioner was given

credit  for;  weight records from third part iesl  repair  bi l ls with odometer

readings; and New York DeparLment of Motor Vehicles records showing vehicle

reg is t ra t ion  and da tes .

9. Pet i t ioner objected to the audit  on the basis Lhat the number of mi les

traveled and the number of mi les per gal lon that the Audit  Divis ion determined

were  excess ive .

CONCIUSIONS OF tAI,i

A. That both a carr ier and owner are l iable for t ruck mi leage Lax (Tax

law $501(5) ;  Tax  Law $508;  20  NYCRR 481.1) .  Accord ing ly ,  pe t i t ioner  i s  l iab le

for the truck mi leage tax due as a result  of  operat ing a vehicle owned by his

fa ther .

B. That 20 NYCRR 483.1, which seLs forth the records retent ion requirements

provided for by Tax Law $507, provides, in general ,  that every carr ier subject

to  the  h ighway use tax ' t . . .and  every  car r ie r  to  whom a  h ighway use tax  permi t

was issued for the operat ion of a motor vehicle,  must maintain an accurate

da i ly  record  o f  a l l  opera t ions  o f  such veh ic le  in  the  Sta te . . . "  w i th  cer ta in

except ions .  Moreover ,  a  d iese l  t ruck  opera tor  " . . .must  keep a  fu l l  accura te

record of al l  h is retai l  purchases, including a del ivery t icket or invoice with

reference to each such purchase.. ."  showing certain information (20 NYCRR

420.9)  .
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C. That pet i t ioner fai led to produce the records required and offered no

other evidence that would reduce the addit ional mi les or the addit ional fuel

used as determined by the Audit  Divis ion.

D. That the Assessment,  of  Unpaid Truck Mi leage Tax dated September 13,

1978 and the Assessment of Unpaid Fuel Use Tax dated September 13, 1978 are

sustained and the pet i t ion of Everett  J.  Marshal l  I I  is denied.

DATED: Albany, New York STATE TAX COI"IMISSION

JLIN 2 9 1983
PRESIDENT


